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The Directors 
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Dear Sirs 

Taxation Report 
AgriWealth 2008 Softwood Project 

We have been requested to provide an opinion to be included in this Information Memorandum 
(“IM”) for the AgriWealth 2008 Softwood Project, comprising the AgriWealth 2008 Softwood 
Project – Tree Project (“Tree Project”) and the AgriWealth 2008 Softwood Project - Land Trust 
(“Land Trust”).    

Our ref 1305331_1 

This IM outlines an investment whereby investors (“Growers”) may participate in a tree-
farming business to produce a crop of radiata pine for harvesting and investors (“Unit Holders”) 
may subscribe for units in a Land Trust that will own the land on which the plantations are to be 
grown and that will derive rental income from leasing the land to AgriWealth for the purposes 
of the Tree Project.   

Our opinion provides a general overview of the income tax, and goods and services tax (“GST”) 
issues for Growers participating in the Tree Project and Unit Holders in the Land Trust based on 
legislation and established interpretation of legislation as at the date of this letter.   

1 Disclaimers 

This opinion has been prepared for inclusion in this IM to investors and should be read in 
conjunction with the remainder of this IM.  In providing our views, we have relied upon facts as 
set out in this IM that have not been independently verified by KPMG. 

This opinion only provides a general overview of the income tax and GST consequences for 
Growers in the Tree Project and Unit Holders in the Land Trust who are Australian residents for 
taxation purposes and does not consider the eligibility nor implications of Growers who qualify 
as a “small business entity” or a superannuation fund.  All Growers and Unit Holders should 
consult their own taxation adviser about their own specific taxation circumstances.   
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Our income tax and GST advice is based on current taxation law as at the date of this letter and 
is subject to any changes in Australian tax law.  As KPMG does not undertake to update this 
advice for any changes in Australian tax law after the date of this letter, it is the responsibility of 
investors to take further advice, if they are to rely on our advice at a later date.   

KPMG is not licensed to provide financial product advice under the Corporations Act and 
taxation is only one of the matters that must be considered when making a decision on a 
financial product.  You should consider taking advice from an Australian Financial Services 
Licence holder before making any decision on a financial product. 

2 Summary 
The Australian Taxation Office (“the ATO”) has issued Product Ruling 2008/20 Income tax: 
AgriWealth 2008 Softwood Project which details the income tax treatment for Growers of 
expenses incurred in respect of the Tree Project and certain matters should such Growers also be 
Unit Holders in the Land Trust.  The Land Trust has received a Private Binding Ruling dated 3 
March 2008 (“PBR”) which KPMG has reviewed and is also discussed within this Taxation 
Report.   

The following comments should be read in conjunction with the attached Appendix. 

Taxation Implications for Growers 

On the basis that Growers enter arrangements in accordance with this IM and intend to remain 
in the Tree Project until the final clear fell of their trees, the Product Ruling confirms: 

• Growers will carry on a business of afforestation. 

• Expenses incurred during the first three years of the Tree Project are treated as follows:  

- The Plantation Establishment Fee and Planting Fee are deductible in the year ending 30 
June 2008 and 30 June 2010 respectively; 

- Interest on the United Pacific Finance Pty Limited (“United”) finance facilities (“Loan”) 
is deductible when incurred/paid; and 

- The loan application fee payable to United is a borrowing expense and is deductible 
over the period of the Loan or 5 years, whichever is the shorter. 

• For Growers registered for GST, the amount of deductions would need to be adjusted as 
relevant for GST (e.g. for input tax credits claimed on acquisitions). 

• The deferral of losses from non-commercial business activities should not apply for the 
duration of the Project. 
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• Anti-avoidance rules in Section 82KL, Sections 82KZME and 82KZMF and Part IVA of the 
Income Tax Assessment Act 1936 (“the 1936 Act”) should not apply.  

If the project arrangements do not fall within the terms of the Product Ruling, or if the 
conditions set out in the Product Ruling are not met, then the deductibility of expenses may be 
deferred or denied.  The Product Ruling does not apply to Growers outlined in paragraph 5 of 
the Product.  

In addition, we note for other related expenses that are incurred/paid after the first three years of 
the Project: 

• Tree Insurance paid annually in advance for less than $1,000 is immediately deductible 
when incurred/paid, or it is otherwise deductible over the period to which the Tree Insurance 
relates;  

• Interest on the United Loan should be deductible when incurred/paid; 

• The Deferred Management Fees, Deferred Rental Fee and harvesting fees (costs of felling, 
harvesting, sale and land rehabilitation) should be deductible when incurred/paid when the 
timber is sold or destroyed; and 

• Other expenses incurred in relation to the Tree Project not provided for in this IM may be 
deductible, for example interest expenses on non-United Loans.  Growers should seek 
confirmation from their tax adviser as to the eligibility and timing for such deductions as 
they are not covered by the Product Ruling and will depend on Grower’s individual 
circumstances. 

The issuance of the Product Ruling by the ATO gives certainty as to the tax consequences of 
investing in the Tree Project as the ATO is bound by its rulings provided the arrangement is 
carried out in the manner described in the Product Ruling.  However, the Product Ruling only 
addresses the income tax implications of investing in the Tree Project.  Investors should seek 
independent advice from their tax advisers on the GST and Stamp Duty implications of 
investing in the Tree Project and on the reinvestment of any tax deduction or cash flow 
generated, including reinvestment by the reduction of non-deductible debt such as a credit card, 
car loan or home loan debt. 
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Taxation Implications for Unit Holders 

The Product Ruling confirms that Growers may also acquire Units in the Land Trust and that the 
amounts payable for the Units pursuant to subscription will represent the first element of the 
cost base of the Units for capital gains tax (“CGT”) purposes.  Amounts paid to the Unit 
Holders by the Trustee may be: 

• income distributions that are included in the assessable income of the Unit Holder in 
accordance with Division 6 of Part III of the Income Tax assessment Act 1936; 

• non-assessable amounts that give rise to CGT Event E4 in respect of the Land Trust 
Units; or 

• non-assessable amounts that do not give rise to CGT Event E4 in respect of the Land 
Trust Units (e.g. a loan). 

In this regard, should AgriWealth elect to pay rent by electing the Option A prepaid rental 
option detailed in the IM, the PBR confirms that the following amounts will be included in the 
Land Trust’s Tax Net Income: 

• $25.37 (GST exclusive) per Timberlot for the 2008-09 income year; 

• $101.79 (GST exclusive) per Timberlot per year for the 2009-10 to 2035-36 income 
years; and 

• $76.30 (GST exclusive) per Timberlot for the 2036-37 income year. 

We understand that the remaining cash balance of the Option A prepaid rent, after taking into 
account the income derived during the 2007/08 income year (the balance being $2,824.63 per 
Timberlot) is to be paid in accordance with clause 13 of the Land Trust’s Constitution during 
the financial year ending 30 June 2009 by lending the amount to Unit Holders.  Where the 
amount of $2,824.63 is lent to a Unit Holder, this amount will be a non-assessable amount that 
does not give rise to a CGT Event E4 in respect of the Land Trust Units.  Accordingly, the non-
assessable amount paid will not reduce the cost base of the Land Trust Units for Unit Holders.  

Interest incurred on loans taken out to finance a Unit Holder’s acquisition of Land Trust Units 
should be deductible.  However, Unit Holders should seek confirmation from their tax adviser 
as to the eligibility and timing for such deductions as they are not covered by the Product Ruling 
and will depend on Unit Holder’s individual circumstances. 
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Units in the Land Trust and land owned by the Land Trust are both assets to which the CGT 
provisions apply.  Should a Unit Holder dispose of Land Trust Units or the Land Trust dispose 
of land and derive a capital profit, a capital gain may be derived for CGT purposes.  Where the 
Unit Holder is an individual or trust, and the Unit Holder has held the Unit on capital account 
for at least 12 months prior to disposal, cancellation or redemption of the unit, the Unit Holder 
will only be required to include 50 per cent of any gain in their assessable income pursuant to 
the discount capital gains provisions contained in the Income Tax Assessment Act 1997 (“the 
1997 Act”).  Similarly, where the Land Trust has held the land for at least 12 months then the 
Land Trust will only be required to include half of any capital gain on the sale of the land in its 
assessable income.  

 

Please refer to the Appendix for further taxation commentary in relation to the Tree Project and 
Land Trust. 

 

Yours faithfully  

 

 

Neil Billyard 
Partner 
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Appendix – The Tree Project 

1.1 Analysis of the taxation implications 

1.1.1 Tree Project proceeds and expenditures  

Carrying on business for the purposes of producing assessable income 

A Grower will be carrying on a business of afforestation for the purposes of producing 
assessable income.  

The Agreements, IM and the characteristics of the Tree Project are in line with those outlined by 
the Commissioner in Taxation Ruling TR 2000/8 Income Tax: investment schemes, which 
considers the business of afforestation and the factors that should be considered when 
determining whether a business of afforestation is being carried on. 

In addition, positive findings can be found for all the indicators described in Taxation Ruling 
TR97/11 Income Tax: Am I carrying on a business of primary production?  

Proceeds from the sale of timber 

The sale of a Grower’s timber will result in ordinary business income and will be included in a 
Grower’s assessable income in the year in which the timber is sold in accordance with 
Section 6-5 of the Income Tax Assessment Act 1997 (“the 1997 Act”).  The impact of GST is 
discussed in Section 1.5.4 below. 

1.1.2 Deductibility of expenditure 

The expenditure incurred by Growers in relation to the Tree Project should generally be 
deductible under Section 8-1 of the 1997 Act.  The following expenditure should be deductible: 
Plantation Establishment Fee, Planting Fee, Tree Insurance, Interest on the United Loan or other 
finance facilities taken out to fund a Grower’s investment in the Project, Deferred Management 
Fees, Deferred Rental Fee and harvesting fees (costs of felling, harvesting, sale and land 
rehabilitation).     

Whilst the United Loan complies with the ATO policy requirements in respect of issuing the 
Product Ruling, we understand that Growers may enter loan agreements to invest in the Tree 
Project that are more suited to their individual requirements and available loan security.  We 
note for completeness if Growers wish to arrange their own finance, they should consider 
entering a new loan agreement solely for the purposes of investing in the Tree Project.  In this 
regard, the ATO has issued Taxation Rulings TR98/22 and TR2000/2 regarding the 
deductibility of interest on certain linked or split loan facilities and line of credit and redraw 
facilities.  
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Prepayment rules may apply to deny or defer the deductibility of expenditure, including the 
Tree Insurance (as discussed in Section 1.2 below).  

The impact of GST is discussed in Section 1.5.4 below. 

Where the Product Ruling applies, the deductions should not be deferred or denied under the 
non-commercial loss rules, as the Commissioner has exercised his discretion where relevant 
(see Section 1.3 below). 

1.2 Limits on deductibility of prepaid expenditure 
Section 82KL of the Income Tax Assessment Act 1936 (the “1936 Act”) denies immediate 
deductions for certain expenditure incurred in the context of a tax avoidance agreement, where a 
substantial portion of the expenditure is effectively recouped by a taxpayer obtaining an 
“additional benefit” as a result of the expenditure.  A deduction is denied where the value of the 
additional benefit, when added to the tax savings resulting from the deduction, is equal to or 
greater than the amount of the expenditure.  Due to the commercial nature of the Tree Project 
and the Agreements we consider no relevant additional benefit should be obtained by Growers 
and therefore Section 82KL should not apply.  The Product Ruling confirms Section 82KL does 
not apply to deny the Project deductions. 

1.2.1 Prepaid expenditure 

Sections 82KZM to 82KZMF of the 1936 Act seek to defer the deductibility of prepaid 
expenditure over the period to which the payment relates.  However, where the prepayment is 
less than $1,000, the expenditure may nevertheless be deductible immediately.  Growers should 
seek confirmation from their tax adviser as to the eligibility and timing for such deductions as 
this will depend on Grower’s individual circumstances. 

Notwithstanding the above, certain prepaid expenditure invested by way of a plantation forestry 
managed agreement is excluded under Section 82KZMG of the 1936 Act from the general rules.  
A prepayment is excluded from the operation of the general rules where: 

• The expenditure is for seasonally dependent agronomic activities carried on during the 
plantation’s establishment period;  

• The period during which the activities are carried out must not exceed 12 months; and 

• The activities are completed by the end of the income year following the income year in 
which the expenditure was incurred. 

We consider the Plantation Establishment Fee and the Planting Fee should satisfy Section 
82KZMG.  The Product Ruling confirms this treatment. 

1.2.2 General anti-avoidance provisions (Part IVA of the 1936 Act) 

Part IVA of the 1936 Act operates to disallow deductions otherwise allowable under Section 8-1 
of the 1997 Act where a scheme is entered into or carried out with the sole or dominant purpose 
of obtaining a tax benefit. 
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The interpretation of Part IVA is extremely complex.  However, in broad terms, on the basis 
that a Grower enters into the Tree Project for the dominant commercial purpose of deriving a 
profit and the silvicultural activities are carried out to their conclusion in accordance with the 
IM, we believe that Part IVA should not be applied to the Tree Project.  The Product Ruling 
confirms that, on the information available, Part IVA should not be applied to the Project. 

1.3 Non-commercial loss provisions 
The non-commercial loss rules contained in Division 35 of the 1997 Act apply from the 
2000/2001 income year, to defer deductibility of losses incurred by individuals from certain 
business activities.  Where the Growers in the Tree Project are not individuals (i.e. companies or 
trusts), these rules will not apply. 

There are four objective tests, of which one must be satisfied to allow any losses incurred in 
relation to the business activity to be offset against an individual’s assessable income from 
sources other than the particular business.  These tests are as follows: 

• the amount of assessable income derived during the year from the activity is at least 
$20,000; 

• a profit has been made from the activity for at least three out of the last five years; 

• the value of an individual’s interest in real property used in carrying on the activity is at 
least $500,000; or  

• the other assets (as defined) utilised in the activity are at least $100,000 in value (excluding 
motor vehicles). 

If none of these tests are passed, the provision will apply to carry tax losses generated by the 
activities forward until one of the four tests can be passed.  Alternatively, the Commissioner 
may exercise his discretion to allow the losses.  The Product Ruling confirms the Commissioner 
has exercised this discretion in favour of Growers for the income years 30 June 2008 to 30 June 
2036.  This discretion will only apply to Growers covered by the Product Ruling. 

In the case of the Project, the exercise of the Commissioner’s discretion means that a Grower 
will be allowed to offset deductions for expenditure arising from their participation in the 
Project against the Grower’s other assessable income from non-Project sources derived in the 
year in which a Project deduction arises. 
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1.4  'CGT event' for Growers who are initial participants  

An initial participant is a person who acquires their Timberlot interests under the Tree Project 
from AgriWealth Capital Limited pursuant to an application made under the IM. 

1.4.1  ‘CGT event’ within first 4 years of the Tree Project 

A Grower who is an initial participant in the Tree Project will be denied a tax deduction for the 
Initial Establishment Services Fee amount for a Timberlot if a “CGT event” happens in relation 
to the Grower's Timberlot interests within 4 years of 30 June 2008.  Where a CGT event 
happens within the 4 year period the Commissioner may amend the Grower's assessment within 
2 years after the end of the income year in which the CGT event happens.  

A Grower whose deduction for the Initial Establishment Services Fee is disallowed is also 
required to include in their assessable income either the market value of the interest at the time 
of the CGT event, or the decrease in the market value of the interest as a result of the CGT 
event.  

1.4.2  Assessable income resulting from a 'CGT event' for a Grower who is an initial participant  
Section 6-10 of the 1997 Act includes in assessable income amounts that do not constitute 
ordinary income.  These amounts, called statutory income, include amounts that are included in 
the assessable income of a Grower by section 82KZMGB of the ITAA 1936.  

Section 82KZMGB  

Where a CGT event (other than for a CGT event in respect of a thinning) happens to an interest 
held by a Grower who is an initial participant in the Tree Project, section 82KZMGB includes 
an amount in the assessable income of the Grower if:  

• the Grower can deduct or has deducted the fees for the Initial Establishment Services; and  

• Section 82KZMG applies to the timing of the deduction of the Initial Establishment 
Services Fee (or would apply if section 82KZMGA were disregarded - see 1.4.1 above).  

Market value rule applies to CGT events  

If, as a result of the CGT event the Grower either:  

• no longer holds the Timberlot interest; or  

• the Grower continues to hold the Timberlot interest but there is a decrease in the market 
value of the Timberlot interest;  

then the market value of the Timberlot interest at the time of the event, or the decrease in market 
value of the Timberlot interest as a result of the event, is included in the assessable income of 
the Grower.  
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A market value rule applies rather than the amount of money actually received from the CGT 
event. The market value amount included in the assessable income of a Grower is the value of 
the Timberlot interest just before the 'CGT event', or where the Grower continues to hold their 
Timberlot interest after the 'CGT event', the amount by which the market value of the Timberlot 
interest is reduced by the 'CGT event'.  The market value and the actual amount of money 
received may be the same. 

This assessment rule will apply where the Timberlot interest is sold, is extinguished, or ceases, 
and will include 'CGT events' such as a full or partial sale of the Timberlot interest or from a full 
or partial clear-fell harvest of the trees grown under the Project.  

Anti-overlap provisions  

Generally, where as a result of a 'CGT event' a capital gain would otherwise be included in a 
taxpayer's assessable income, section 118-20 will apply to reduce the capital gain if, because of 
the event, a provision of the income tax law other than the CGT provisions includes an amount 
in the taxpayer's assessable income.  

In the case of Timberlot interests held by Growers who are initial participants in the Tree 
Project the market value, or the reduction in the market value of the Timberlot interest from a 
CGT event is included in assessable income by section 6-10 of the 1997 Act and section 
82KZMGB of the 1936 Act. Therefore, any capital gain that would otherwise be assessable 
under the CGT provisions will be reduced to nil.  

1.4.3  Amounts received by initial participants where the Tree Project trees are thinned  
Thinning amounts received by a Grower who is an initial participant in the Tree Project do not 
arise as a result of a 'CGT event'. The receipt of an amount arising from a thinning of the Tree 
Project trees is a distribution that arises as an incident of the Grower holding an interest in the 
Tree Project. It is an item of ordinary income and is assessable in the year in which it is derived.  

1.5 Goods and services tax (“GST”)  

Growers 

1.5.1 GST registration 

The Commissioner has ruled a Grower will be carrying on a business of afforestation in Product 
Ruling TR 2008/20.  The Commissioner has been of the view that if a Grower is carrying on 
such a business, the Grower will also be carrying on an enterprise for the purposes of the A New 
Tax System (Goods and Services Tax) Act 1999 (“the GST Act”) (see Goods and Services Tax 
Advice GSTA TPP 001; ATOID 2005/3).1  The discussion below reflects the current practice of 
the Commissioner.  

                                                      
1 The Commissioner is reconsidering its views on the nature of the agricultural managed investment schemes for GST 
purposes.  However, there will be no change to its current practices unless there is a favourable resolution of a test 
case and after a consultation process.   
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Where a Grower is carrying on an enterprise and its annual turnover meets the registration 
turnover threshold (currently $75,000 per annum) the Grower is required to be registered for 
GST.  

To determine annual turnover it is necessary to look at the current annual turnover (briefly, the 
value of all taxable and GST-free supplies made or likely to be made for consideration in 
connection with the enterprise for the 12 months ending at the end of the month the calculation 
is made) and the projected annual turnover (the value of such supplies made during the current 
month and likely to be made over the next 11 months).  

It is anticipated that Growers will not initially be required to register for GST until harvesting 
commences.  Nevertheless, Growers may voluntarily register (as they carry on an enterprise) 
and should do so as early as possible if they wish to claim input tax credits for the costs and 
expenses incurred by them or on their behalf in relation to the Tree Project.   

As an alternative to accounting on an accruals basis, a Grower may choose to account on a cash 
basis if, amongst other things, the Grower’s annual turnover does not exceed $2 million (or such 
higher amount as the regulations specify) or the Commissioner permits the Grower to account 
on a cash basis. 

1.5.2 Liability to GST 

On the basis that a Grower is registered or required to be registered, the sale of timber by the 
Grower will be a taxable supply unless it is a GST-free supply.  The supply may be a GST-free 
supply if the Grower exports the timber from Australia, provided the supply meets certain 
conditions.   

If the supply is a taxable supply, the Grower will be required to pay GST in respect of such sales 
calculated at the prevailing rate of GST of the value of the supply.  At the current rate of GST, 
that is either 1/11th of the GST inclusive consideration or 10% of the GST exclusive 
consideration.   

Funds borrowed by the Grower in relation to this arrangement will be an input taxed financial 
supply, and thus, no GST will be payable. 

1.5.3 Entitlement to input tax credits 

A Grower should be entitled to input tax credits for the acquisitions made by the Grower in 
carrying on an enterprise of silviculture and tree growing provided the Grower is registered for 
GST (or required to be registered but note that the requirement to register may only occur 
towards the end of the Tree Project whereas some expenses will be incurred early).  These 
expenses may include the Plantation Establishment Fee, the Planting Fee, Tree Insurance, 
Deferred Management Fee, Deferred Rental Fee and harvesting fees (costs of felling, 
harvesting, sale and land rehabilitation).   
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The Grower must hold a tax invoice in respect of an acquisition at the time it lodges its Business 
Activity Statement (“BAS”) which includes the claim for an input tax credit in relation to that 
acquisition.  The requirements for a tax invoice are set out in the GST Act and regulations.  
Where the Grower has no liability to GST (that is, prior to harvesting) and the BAS of the 
Grower states only input tax credit entitlements (that is, the net amount is a negative figure) the 
Grower will be entitled to a credit on their Running Balance Account which may lead to a cash 
refund from the ATO.  

In relation to the funds borrowed by the Grower, the Grower should be entitled to full input tax 
credits for the GST component of its expenses incurred in relation to the borrowing as the 
borrowing relates to the Grower making taxable supplies (Section 11-15(5) the GST Act).  
Again, the Grower must hold a tax invoice for the acquisition at the time they lodge their BAS 
claiming an input tax credit in relation to the acquisition.  Input tax credits cannot be claimed in 
relation to payments of interest and repayments of principal as no GST applies to such 
payments. 

1.5.4  Income tax treatment  

For Growers registered for GST, broadly: 

• GST payable by the Grower is excluded when determining assessable income under 
Division 17 of the 1997 Act; and 

• Input tax credits are excluded when determining allowable deductions under Division 27 of 
the 1997 Act. 

No adjustment is required for Growers who are not registered (nor required to be registered) for 
GST. 

1.6  Product Ruling 
The ATO has issued the Product Ruling confirming the tax benefits set out in this IM and 
described in this letter are available to Growers, provided the arrangement is carried out in the 
manner described.   

A Product Ruling applies to all persons within the specified class who enter into the specified 
arrangement (i.e. the Tree Project) during the term of the Ruling.  Thus, a Product Ruling 
continues to apply to those persons, even following its withdrawal, for arrangements entered 
into prior to withdrawal of the Ruling.  This is subject to there being no change in the 
arrangement or in the person’s involvement in the arrangement. 

A Product Ruling provides certainty to potential investors by confirming that the tax benefits set 
out in the Ruling part of the Product Ruling are available, provided that the arrangements are 
carried out in accordance with the information provided by the applicant and described in the 
Arrangement part of the Product Ruling.  If the arrangement described in the Product Ruling is 
materially different from the arrangement that is actually carried out, investors lose the 
protection of the Product Ruling. 
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The Land Trust 
2.1  Analysis of the taxation implications 

2.1.1 Tax status of the Land Trust 

Broadly, the issue is whether the Land Trust will be treated as: 

• A flow-through trust, whereby no tax is paid by the Trustee provided all income of the trust 
is distributed to beneficiaries; or 

• A Public Trading Trust for the purposes of Division 6C of the Act, whereby the trust is 
effectively taxed as if it were a company for tax purposes.   

Division 6C broadly provides that a Public Trading Trust will be taxed as if it were a company; 
in other words, the Trustee pays 30% tax on assessable income derived by the Trust and 
distributions are deemed to be dividends.  Thus, the trust would not be a flow through entity that 
does not pay tax.  

Broadly, a trust is a “public trading trust” in relation to a tax year if it is a: 

• “unit trust” (which the Land Trust is) 

• “public unit trust” in relation to that tax year, 

• “trading trust” in relation to that tax year, and 

• “resident unit trust” in relation to that tax year (which will be the case). 

The Land Trust will satisfy the “public unit trust” test if it fails one of a number of specific 
statutory tests.  These tests capture trusts that are viewed as “widely held”.  

A unit trust may be regarded as a “trading trust” if at any time during a year of income it carries 
on a trading business or controls, or is able to control, directly or indirectly, a trading business 
carried on by another person.  A trading business is defined as a business that does not consist 
wholly of “eligible investment business”.  “Eligible investment business” is defined to include 
investing in land for the purpose, or primarily for the purpose of deriving rent. 

Though “rent” is not defined for the purposes of Division 6C, it seems that the only income 
proposed to be derived by the Land Trust is rent from leasing the relevant land, i.e. eligible 
investment business income.  Consequently, while it is possible that the Land Trust could be a 
“public unit trust”, it should not be a “trading trust” and hence should not be a “public trading 
trust”. 
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Very importantly, the issue of whether the Land Trust is a “public trading trust” is one to be 
determined each year.  For example, a public unit trust that is not a “trading trust” at any time 
during a tax year will not be a “public trading trust”.  Interestingly, a public unit trust that 
carries on a “trading business” for part of a year may be regarded as a “public trading trust” for 
the whole of that year.  As outlined above, this means that there may be different tax 
consequences in different tax years simply depending upon the tax status of the Land Trust from 
year to year. 

Accordingly, the trustee of the Land Trust should not be liable to pay income tax on income 
earnt by the Land Trust provided all income is distributed each year to Unit Holders. 

2.1.2 Tax treatment of Rental Income for the Land Trust 

Section 6-5 of the 1997 Act provides that if you are an Australian resident, your assessable 
income includes the ordinary income you derive directly or indirectly from all sources whether 
in or out of Australia, during an income year. 
 
Sub-section 95(1) of the 1936 Act provides that the net income of a trust is calculated as if the 
trustee were a taxpayer in respect of that income and were a resident, less all allowable 
deductions, except deductions under Schedule 2G of the ITAA 1936 and except also, in respect 
of any beneficiary who has no beneficial interest in corpus of the trust estate, or in respect of 
any tenant, deductions allowable under Division 36 of the ITAA 1997 in respect of such of the 
tax losses of previous years as are required to be met out of corpus. 
 

2.1.2.1 Option A Prepaid Rental 
 
Under the Option A rental payment method for the lease, AgriWealth will pay to the Land Trust 
an amount of $2,850 (GST exclusive) being an advance payment of the rent for the period of the 
lease.   
 
The PBR states that should the Option A prepaid rental option be adopted by AgriWealth, the 
receipt of rent in advance will be taxed in accordance with the Arthur Murray principle.   
Accordingly the following amounts will be included in the tax net income of the Land Trust as 
follows: 
 

• $25.37 (GST exclusive) per Timberlot for the 2008-09 income year; 

• $101.79 (GST exclusive) per Timberlot per year for the 2009-10 to 2035-36 income years; 
and 

• $76.30 (GST exclusive) per Timberlot for the 2036-37 income year. 

 
We understand that AgriWealth proposes to adopt the Option A prepaid rental payment method. 
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As we also understand that the Trustee proposes to fully distribute to Unit Holders the tax net 
income of the Land Trust, the rental income will be assessable to Unit Holders in the year of 
income in which it is derived by the Land Trust (as indicated above) and where the Unit Holders 
are presently entitled to that income. 
 
If the Trustee does not fully distribute the tax net income of the Land Trust for each year, and 
Unit Holders are not otherwise presently entitled to that income, then the Trustee will be 
assessed on that income at the maximum marginal tax rate. 
 

2.1.1.2 Option B Rental 
 

Under the Option B rental payment method for the lease AgriWealth will pay to the Land Trust 
periodic rentals in arrears of the period to which the rent applies.   
 
The initial rental payment will be $60.00 (GST exclusive) per Timberlot payable in arrears on 
30 June 2009 for the rental period from commencement to 30 June 2009 and then $240 (GST 
exclusive) per Timberlot annually in arrears with the first payment to be made on 30 June 2009, 
adjusted annually by CPI with the first review on 30 June 2010. 
 
Should the Option B rental payment method be elected by AgriWealth, the Land Trust’s tax net 
income for any particular tax year will include the rental amount payable pursuant to the above 
formula for that tax year.  As we understand that the Trustee proposes to fully distribute to Unit 
Holders the tax net income of the Land Trust, the rental income would be assessable to Unit 
Holders in the year of income in which it is derived by the Land Trust and where the Unit 
Holders are presently entitled to that income. 
 
If the Trustee does not fully distribute the tax net income of the Land Trust for each year, and 
Unit Holders are not otherwise presently entitled to that income, then the Trustee will be 
assessed on that income at the maximum marginal tax rate. 
 

2.2  Capital Gains Tax 
 
2.2.1 Units in the Land Trust 

 
CGT cost base 
The Units acquired by Unit Holders will be CGT assets for Australian CGT purposes with the 
acquisition cost of each Unit of $3,000 forming the first element of the cost base of the Unit for 
CGT purposes. 
 

Trust distribution in excess of tax net income 
Should the Option A prepaid rental payment be adopted by AgriWealth, the Land Trust in 
accordance with clause 13 of the Land Trust Constitution may make a payment to Unit Holders 
greater than its net tax income (being the cash balance of the Option A prepaid rent after 
deducting the Land Trust’s net tax income of $25.37 per Timberlot derived for the 2009-10 
income year).  This cash balance amount is equal to $2,824.63 per Timberlot.   
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Loan from the Land Trust 

It is important that the “loan” be characterised as such for income tax purposes, rather than as a 
trust distribution. 

Paragraphs 135 to 143 of Taxation Ruling TR 2002/14 outline the criteria as to what the 
Commissioner accepts as being a “loan” for tax purposes, albeit in the context of retirement 
village arrangements. 

To summarise, the Commissioner wants to see two things in particular before accepting that a 
loan is a “loan” for tax purposes, namely: 

• There is an obligation to repay the loan principal sum, e.g. where the loan repayment 
amount can be greater or less than the original loan principal, this requirement is not 
satisfied (see paragraphs 140 to 143); and 

• The loan repayment time is “a fixed or determinable future time, or conditionally upon an 
event which is bound to happen, with or without interest” (refer paragraph 141 in 
particular).   

Where these requirements are not satisfied, the Commissioner has (in certain circumstances) 
sought to assess the receipt of loan principal. 

As the loan agreement meets these requirements, the receipt of loan principal is capital in nature 
and prima facie is not assessable in the hands of the Unit Holder. 

However, Sub-section 99B(1) of the 1936 Act includes into the assessable income of a 
unitholder ”an amount, being property of a trust estate,… paid to… a beneficiary of the trust 
estate who was a resident at any time during the year of income”.  Prima facie, the receipt of 
loan principal of $2,824.63 per Timberlot satisfies this description.   

However, paragraph 99B(2)(b) operates  to reduce an amount that is assessable pursuant to Sub-
section 99B(1) by so much of that amount that represents an amount that would not have been 
included in the assessable income of that taxpayer had the taxpayer derived the amount directly. 

Because the $2,824.63 represents unearned rental income (relying on the Arthur Murray 
principal), paragraph 99B(2)(b) should operate to reduce to nil the amount that is prima facie 
assessable under Sub-section 99B(1). 

CGT Event E4 happens if: 

• The trustee of the Land Trust makes a payment to the unitholder in respect of your unit or 
your interest in the trust, and 

• Some or all of the payment is not included in your assessable income. 
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As the loan contract does not express the loan to be in respect of the Unit Holder’s unit, the 
requirements of CGT Event E4 should not be satisfied.  However, even if they were, paragraph 
104-71(e) should operate to reduce any deemed capital gain to nil given the obligation to repay 
the loan. 

Disposal of Units 

A Unit Holder should derive a capital gain to the extent capital proceeds received on the 
disposal, cancellation or redemption of a Unit exceeds the Unit holder’s CGT cost base/reduced 
cost base for the Unit.  Where the Unit Holder is an individual or trust, and the Unit Holder has 
held the Unit on capital account for greater than 12 months prior to the disposal, cancellation or 
redemption of the Unit, the Unit Holder should only be required to include 50 per cent of any 
gain in its assessable income pursuant to the discount capital gains provisions contained in the 
1997 Act. 

2.2.2 Sale of land by the Land Trust 

Any proceeds received by the Land Trust from a sale of the land should represent a capital 
receipt for CGT purposes.  Any capital gain derived upon sale of the land will be included in the 
tax net income of the Land Trust.  Where the Land Trust has held the land for at least 12 months 
then the Land Trust will only be required to include half of any gain in its assessable income 
pursuant to the discount capital gain provisions. 

Upon distribution of the tax net income to Unit Holders, that part of the distribution represented 
by the capital gain will retain its character as a capital gain in the hands of the Unit Holder. 

Where the capital gain in the Land Trust is a discount capital gain, a Unit Holder will be treated 
as deriving a capital gain equal to the grossed-up amount of the capital gain (that is, before any 
discount was applied).  The grossed up capital gain will then, after offsetting any carried 
forward or current year capital losses of the Unit Holder, be reduced by the applicable discount 
percentage if the Unit Holder is a taxpayer entitled to a CGT discount. 

2.3  Interest Expense 

Interest expenses incurred by a Unit Holder in obtaining finance to fund an investment in the 
Land Trust Units should be deductible to the Unit Holder in the period in which it is incurred 
(assuming there is no element of prepayment, see Section 1.2.1 above) on the basis the Unit 
Holder has acquired the Units with the intention to generate revenue from the investment. 

2.4 Goods and services tax (“GST”)  

Unit Holders 

The following comments only apply to Unit Holders that are registered for GST and where the 
acquisition and sale of units is part of the enterprise in relation to which they are registered for 
GST.  The impact of GST is discussed in Section 1.5 above. 
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The acquisition or disposal of Units in the Land Trust by a Unit Holder will be input taxed 
financial supply (unless the supply is GST-free) by the Unit Holder upon which no GST will be 
payable.  If the Unit Holder exceeds the financial acquisitions threshold, it will not be entitled to 
input tax credits for the costs and expenses in relation to the acquisition or disposal of the units. 

If the sale of the Units is made to a non-resident who is not in Australia in relation to the supply 
when the thing supplied is done, the sale may be GST-free in which case no GST is payable on 
the supply but the Unit Holder may be entitled to full input tax credits for acquisitions made in 
relation to the sale. 

Funds borrowed by a Unit Holder that are used for the acquisition of Units in the Land Trust 
relate to input taxed supplies.  Subject to the financial acquisitions threshold, the Unit Holder 
will not be entitled to input tax credits for costs and expenses in relation to such borrowing. 
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